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Each edition of the Department of Revenue sales and use tax newsletter seeks to provide taxpayers with assis-
tancein thefiling of returns and the application of salestax laws and regulations. The contents of this informational
bulletin shall not take precedence over any existing laws or regulations of the commonwealth. Y our comments and

suggestions are welcomed. Please help us serve you better.

STREAMLINING KENTUCKY'SSALESTAX CODE-PART Il

Thisissueisthethird inaserieshighlighting the upcoming changes
to Kentucky’ s sdes and use tax |law resulting from the Streamlined Sales
andUseTaxAct. Previouseditionsof Kentucky SalesTax Factsin April
and May 2004 covered additiona aspects of thishistoric legidation. You
may access dl three of these artidles aswell as other materids regarding
the Streamlined Sdes Tax Project (SSTP) a www.revenueky.gov. The
SSTPwas organized in March of 2000 with awide range of participation
from state and local tax administrators, state and loca government
representatives, and private industry groups. On November 12, 2002, 30
dates, including Kentucky and the Didtrict of Columbia gpproved the
Streamlined Sdles Tax Agreement (SSTA). During the 2003 legidative
session, the Kentucky Generad Assembly enacted HB 293 to conform to
the uniform standards of the SSTA.. Thegod of this project isto Ssmplify
and modernizesalesand usetax collection and administration sothat Main
Streat merchantsaswell asremote sdllerscan moreeesily comply withthe
multipletax requirementsof variousdetes. Therearenow 42 detesectively
paticipating in thiseffort. Weanticipatefull implementation of the SSTA
in early 2005. The changes in Kentucky law discussed below will take
effect July 1, 2004.

Delivery Charge Trandtion Rules

Beginning July 1, 2004, the meaning of sales price under KRS
139.050will changetoincludedl ddivery chargesthat are part of aretall
sde (see Kentucky Sales Tax Facts, April 2004, for generd discusson).
Under theamended statute, delivery charges meanschargesby theretailer
for the preparation and delivery to alocation designated by the purchaser
including transportation, shipping, postage, handling, crating, and
packaging. Any ddivery charges made by or on behdf of the sdler of
taxable tangible persond property will be taxable regardless of how the
ddivery chargesare billed.

Inorder to easetheimplementation of thisnew law, the Department
of Revenue offers the following trangtiond rule for sdles of congtruction
meaterias made to contractors who have entered into a bona fide written
lump-sum or fixed-price construction contract that does not provide for
dlocation of future taxes. To quaify for this trangtion treatment, the
congtruction contract must be executed prior to July 1, 2004. Ddivery
charges for congtruction materias purchased by contractors to fulfill
qudifying contractswill not be subject to thelaw changeif theddivery is
made on or before December 31, 2004. This provison will dlow a six-
month period for adjustment to thistax code change.

A contract to provide congtruction maerias to a contractor for a
fixed priceandfor afixed period of timedoesnot qualify for thistrangtiond
rule unless the materias ddivered are to fulfill an existing lump-sum or

fixed-price condruction contract that meets the requirements described
above,

Toqudify for thistrangtiona trestment, contractors must provide
their supplierswith asigned statement indicating the following:

. The contractor’ sname, address, and K entucky consumer’ susetax
account number (if number is assigned).

. The name and address of the party contracting for the congtruction
project.

. Thename and location of the project, the contract number, and the
date of the contract.

. A statement that the materids are for use by the contractor under a
lump-sum or fixed-price congtruction contract that doesnot provide
for alocation of futuretaxes.

Vendors mugt retain this documentation as proof of an exempt
ddivery transaction on the same basis as other sdes records according to
the provisons of KRS 139.720. When filing their sdestax returnsfor tax
periods on or after July 1, 2004, vendors must not daim the freight and
delivery deduction. Thisdeductionisno longer vaid because of thegtatute
change Todamadeductionfor delivery chargesfor congtruction materias
purchased by contractors to fulfill qualifying contracts described above,
vendors should place the ddlivery charge on line 19 of the worksheet and
usecode 190 for thededuction onthereturn. Vendorsshould designatethe
code 190 deduction as ddlivery trangtion rule.

Delivery Charge Examples

To understand these examples, remember that under current law
shipping charges are generdly taxable if the actud sdller of the taxable
product makesthe ddlivery. Beginning July 1, 2004, shipping chargesfor
taxableproductsfor which thesdler isresponsblearetaxableregardless
of who performsor billsfor the ddlivery. Any ddivery chargesfor which
thesdler isresponsbleareacondition of thesdeand part of the sdesprice
as defined in the amended version of KRS 139.050. Also, keep in mind
that delivery chargesfor nontaxable items are not taxable.

1. Afurniture sore sdlsasofaand hiresacommon carrier to deliver
the product to the customer. The ddivery charges billed to the
purcheser of the sofa.on July 1, 2004, forward become taxable as
part of thesdesprice.

2. A business buys new office eguipment. The buyer independently
hires a third-party trucking company to pick up and ddliver the
office furniture to the Kentucky location. The trucking company



bills the equipment buyer directly. The ddivery charges in this

transaction are exempt because they are not part of the sdesprice.

3. Aapplierof condruction materid sddiversitsproductsto cusomers
initsowntrucks. Inmost cases, theseddivery chargesarecurrently
taxable, and they will continueto betaxed after July 1, 2004. If the
congtruction material supplier forms a separate transportation
company to ddiver its products, the delivery charges of the
trangportation company to the customer may Hill be part of the
taxable sdesprice. For the ddivery chargesfrom thetransportation
company to be exempt, the cusomer must exercise the option to
directly hire the transportation service of its chaoice. If the newly
formed transportation company has exclusive rights to dliver its
related party’ s products, then its delivery charges are considered a
condition of the sale of congtruction materidsand part of the sales
price.

4. A grocery gore sdls and delivers food and nonfood items to a
customer. If thereisone ddivery charge covering atransaction that
incdudesthe sd e of taxableand nontaxable products, thentheentire
ddivery chargeistaxable. Thereisno provisonwithinthedefinition
of sdespriceto exclude any portion of the bundled delivery charge
covering both taxable and nontaxable products. Of coursg, if the
chargeis only for ddivery of nontaxablefooditems thentheddivery
chargeisdso exempt.

5. Examples of a sdler’s nontaxable ddlivery charges include the
fallowing chargesfor ddivery of:

a products to customers outside Kentucky unless the customer
takespossesson of the property inthisstate prior to ddlivery out
of date;

b. products covered under avdid exemption or resale certificate;

c. exempt property such asprescription drugs, prosthetic devices,
school textbooks, etc.;

d. property purchased under the terms of a direct pay permit as
provided in Regulaion 103 KAR 31:030.

Please note that taxable ddivery charges mugt be included when

the direct pay holder reports taxable purchases and remits the gpplicable

tax.

Sourcing I ssues

The May 2004 edition of Kentucky Sales Tax Facts provided a
generd discusson of sourcing rulesthat provideguiddinessothat retailers
can determine the correct stat€' s tax to charge. The sourcing of asdeto
Kentucky generaly depends upon the purchaser taking possession of the
product in this state. Under current provisions of the law, transactionsare
not exempt sdesin interstate commerceif an out-of-gate buyer arranges
for the ddlivery of products purchased from aKentucky vendor to an out-
of-gtate location. In these types of arrangements, the delivery company
hired by the out-of-state purchaser is considered the purchaser's
representative. When the shipping company as the purchaser’'s
representative receives the product in Kentucky, the transaction is
consummeated hereand salestax isgpplied accordingly. Theonly exceptions
to this rule are those provided by statute. For example, under KRS
139.470(13) there is an exemption for the sde of newspaper inserts and
cata ogs to an out-of-state buyer even when the buyer hires the common
carier to make ddivery of the product out of sate.

However, with the adoption of the new SSTA sourcing rules on
July 1, 2004, receiving theproduct in Kentucky will notinclude possession
by ashipping company on behdf of the purchaser located out of state. For
example, if a shipping company on behdf of an out-of-date purchaser
takes possesson of the product and delivers the product to the purchaser
out of state for use, the product will not be consdered as received in
Kentucky. However, note that this change does not affect transactions
where the purchaser or purchaser’ s representative makes the purchese in
Kentucky before arranging for ddivery to an out-of-gate location. If the

purchaser or his representative buys the product at the sdler’s location,
then the transaction will be sourced as an over-the-counter sle taxablein

Kentucky.
Prepared Food Definition

For agenerd overview of thefood definitionsthat becomeeffective
on July 1, 2004, under the Streamlined Sdles Tax Act, see the May 2004
edition of the Kentucky Sales Tax Facts. Excluded from the definition of
food and food ingredientsisthe taxable category of prepared food. Under
therevisad versonof KRS 139.482, itemssold with egting utensiisprovided
by the sdller, sold in a heated state or heated by the sdller, or two or more
food ingredients mixed or combined by the sdler for sdeasasingleitem
aretaxable as prepared food. However, meats or other food that the seller
only dices, repackages, or pasteurizes and that generdly require cooking
beforeesting arenot taxable prepared foodsunlesssold with egting utensils
provided by the ler.

Based upon the prepared food definition, food sold by businesses
that sall med's such as restaurants, caterers, sandwich shops, snack bars,
concess ongtands, coffeeshops, and other egting establishmentsaretaxable.
However, the definition excludes bakery items such as breed, ralls, buns,
biscuits, bagels, croissants, padtries, donuts, danishes, cakes, tortes, pies,
tarts, muffins, bars, cookies, and tortillas unless sold with eating utensils
provided by thesdler. All of theseitemssoldasamed aretaxableregardiess
of where the customer edts.

In order for eating establishments that sell food suitable for
consumptiononor off thepremisesto clamthefood exemption for bakery
goods, the sdller must maintain adequate accounting recordsto distinguish
sdesof bakery goodswith eating utensi|sand sa esof bakery goodswithout
eating utens|s. Thesebusinessesmust dso provideinformationoninvoices,
cash register receipts, or sdesticketsthat dearly show that asdewasfor
fooditemsthat arenot served with egting utensils. For example, theburden
of proof will be upon the restaurant to diginguish the sde of a taxable
pieceof piefromthesdeof anentirepie. Thefirg itemisgenerdly served
with eeting utensilswhilethewhole pieis not.

Review the changes to the Kentucky tax code as discussed in this
seriesof articlesto determine how the new lawswill affect your business.
Make any adjustments necessary in your accounting and other business
practices to conform to the requirements thet take effect July 1, 2004. If
you need further assistancewith any of thesetopics, contact the Department
of Revenue, Sdesand Use Tax Branch & (502) 564-5170 or viae-mail a

KRCWebResponseSalesTax@ky.gov.

This newdetter isintended to provide practical information to assist
personsinfulfillingtheir sdlesand usetax obligationsto the commonwesl th.
To submit additional questions or suggestions for future topics, please
write to: Kentucky Sales Tax Facts, Sales and Use Tax, Station 53, P.O.
Box 181, Frankfort, KY 40602-0181 or call (502) 564-5170, fax (502)
564-2041, Web site www.revenue.ky.gov.

The Department of Revenue does not discriminate on the basis of
race, color, national origin, sex, religion, age or disability in employment
or the provision of services.

Ernie Fletcher, Governor
Commonweslth of Kentucky

Robbie Rudolph, Secretary
Finance and Administration Cabinet

Mark Treesh, Commissioner
Department of Revenue

Printed on recycled paper and paid with state funds.



